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THE MALAGA. 


Charles J. Lovett, Josiah Lovett, Jr., Elliott 
Woodbury and Seward Lee, owners. 
vs. Marine tort 
John E. Bispham, Lieut. Commanding the 
U. S. brig Boxer. J 


1. The ordinary practice of the Admiralty Court is to entertain the question 
of damages as well as costs at the same time with the principal question of the 
legality of the arrest; revenue laws form an exception, however. 

2. A certificate of probable cause cannot be granted where there has been 
neither claim nor trial, nor decree, nor any thing to which an appeal could lie, 
because there is nothing to inform the conscience of the Judge as to the pro- 
priety of giving or withholding the certificate. 

3. Probable cause defined and explained. If there is reasonable ground for 
a seizure, and this is a question of fact, it is a defence to a libel for damages. 

4. An act of restitution and acceptance, as was the case here, is a mutual 
release, and bars the libellants’ claim had it been never so meritorious. 


Per Kane, J. By the act of Congress 3d March, 1819, 
VoL. 1x.—No. 5. 
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(3 Statutes at Large, 532,) the President of the United 
States is authorized, whenever he shall deem it expedi- 
ent, to.cause any of the armed vessels of the U. States 
to cruise on the Coast of Africa and elsewhere, with or- 
ders to seize, take, and bring into port all American ships 
which have taken on board, or which may be intended for 
the purpose of taking on board, slaves, in violation of the 
Acts of Congress prohibiting the slave trade; and by the 
same Act, it is made the duty of the commanders of pub- 
lic ships so employed, whenever they shall have “ made 
any capture” of an American vessel contravening those 
acts, to bring her for adjudication into the State to which 
the ‘ vessel so captured” belongs. 

Among the Acts thus referred to are that of 22d March 
1794, (1 St. L., 347,) which denounces the penalty of for- 
feiture against every ship or vessel sailing from any port 
of the United States for the purpose of carrying on any 
trade or traffic in slaves, or of procuring slaves to be 
transported to any foreign country,—that of 10th May, 
1800, (9 St. L., 70,) which subjects to forfeiture the in- 
terest of every citizen or resident of the United States in 
any vessel employed or made use of “in the transporta- 
tion of slaves from one foreign country to another’’—that 
of 2ist April, 1818, (3 St. L., 450,) the second section of 
which is almost identical with the provision I have re- 
ferred to inthe Act of 1794,—and that of 15th May, 1840, 
(3 St. L., 600,) which denounces as piracy the crime of 
seizing a free negro in any foreign country, or decoying, 
bringing, carrying, or receiving him on board a ship, with 
intent to make him a slave, or to confine or detain him on 
board with such intent, or to offer or attempt to sell him 
as such, or to land him with intent to make such a sale, 
or after such a sale has been made. 

These acts were followed by the Treaty of Washing- 
ton, (August, 1842—8 St. L., 576,) by which it was stipu- 
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lated between the United States and Great Britain, “* that 
each nation should prepare, equip, and maf¥ yj 
vice onthe Coast of Africa, a suitable and adeg 
ron or naval force, to carry in all not less f 
guns, to enforce separately and respectively the laws, 
rights and obligations of each of the two countries for 
the suppression of the slave trade.” 

In accordance with the first cited of these acts of Con- 
gress, and in compliance with the treaty stipulation, the 
President of the United States, on the 20th December, 
1844, ordered Commodore Skinner to proceed with a 
squadron to the Coast of Africa to cruise there for the 
suppression of this traffic. In the instructions of the Se- 
eretary of the Navy to this officer, he was told—* the 
cunning of the slave trader is constantly framing new dis- 
guises to elude detection and escape the consequences of 
hiscrimes. To some of these devices it may be useful to 
call your attention. It is not to be supposed that vessels 
destined for the slave trade will exhibit any of the usual 
arrangements for that traffic. They take especial care to 
put on the appearance of honest traders, and to be always 
prepared as if in pursuit of lawful commerce. It is their 
practice to run into some river or inlet, where they have 
reason to believe that slaves may be obtained, make their 
bargain with the slave factor, deposit their hand-cuffs and 
other things calculated to betray them, and then sailon an 
ostensible trading voyage to some neighboring port. At 
the appointed time they return, and as the slaves are then 
ready to be shipped, they are taken on board without de- 
lay, and the vessel proceeds on her voyage. Thus the 
slavers do not carry within themselves any positive proof 
of their guilt, except before they reach the coast, and af- 
ter they leave it with slaves on board. Nevertheless, 
there is a variety of signs and indications by which their 
true character may at all times be conjectured.” 
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The Secretary then points out some of the marks by 
Which a slayer may be recognized, and some of the arti- 
. fieas by:which he generally seeks to mask his character. He 
ad@s:,* These are a few only of the devices to which the 
slave trader resorts. In calling your attention to them, I 
have only in view to impress you with a deep sense of the 
artful character of the adversaries with whom you will 
have to deal, and of their reckless disregard of all truth 
and honor, as well as of all law and humanity. Nothing 
but the utmost vigilance and caution will enable you to 
detect them. I have no doubt that your own observation 
and sagacity will soon discover other contrivances for de- 
ceiving and escaping you, and I have as little doubt that 
you will apply, promptly and effectually, the requisite 
means of defeating all such attempts.” 

Lieut. Bispham commanded the brig Boxer, one of the 
squadron under Commodore Skinner, and was directed to 
cruise in the vicinity of Kabenda, ‘‘ where,” said his or- 
ders, “‘ our flag, it is believed, is frequently employed to 
cover the designs of slavers.”” Immediately on his arri- 
val off that port, and before anchoring, Lieut. Bispham 
was informed by the commander of a British frigate, that 
an American brig was lying in Kabenda Bay, under sus- 
picious circumstances ; and on the following day, the 13th 
April, 1846, he directed her to be boarded in consequence. 
On producing her papers at the call of the boarding offli- 
cer, she proved to be the American brig Malaga, of Bey- 
erly, Massachusetts, with a cargo of farina, rice, rum, 
gunpowder, &c., from Rio de Janeiro, bound to Kabenda 
and St. Thomas, and back to Rio. Her consignee at Ka- 
benda was a noted slave factor, named Da Cuntra; the 
port was one devoted exclusively to the slave trade and 
its tributaries ; and the cargo was entirely suited to the 
exigencies of that traffic. A part of her cargo, and a num- 
ber of passengers, (foreigners,) had been already landed. 
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Lieut. Bispham, having seized her, called for her char- 
ter party ; and this, being then presented for the first time, 
showed that she was under charter to Manuel Pinto de 
Fouseca, whose name, as the greatemployer of American 
vessels in the Brazilian slave trade, is familiar to our po- 
litical and judicial records. The charter party itself was 
similar in all respects to that which is ordinarily used to 
cover these frauds upon our flag; it left the port or ports 
of destination to be indicated by the charterer’s agents ; 
it stipulated for the conveyance of passengers, not ne- 
groes; and the rate of charter, (1800 milreas, about 1400 
dollars a month, paid for the first month in advance, the 
vessel being of less than 184 tons,) implied that the voy- 
age was one of peculiar hazards. The vessel, moreover, 
when leaving the United States for Rio, had laidin a stock 
of provisions for a year; her crew had been shipped for 
18 months, the voyages beyond Rio to be such as the 
captain might direct ; among which the deposition of one 
of the crew shows that a voyage to the Coast of Africa, 
though not named, was understood to be included. 

In addition to all this, the answer, which is not contra- 
dicted under oath, (as it should have been, unless the facts 
set forth in it are to be regarded as admitted,) avers, that 
in conversations of the captain with the captors, ‘it was 
not alleged by him, that it was his intention to barter her 
coast goods on shore, or to carry back a return cargo to 
Rio de Janeiro; but he admitted that the cargo on board 
was to be exchanged for slaves, and used in that traffic.” 
And this is confirmed by the testimony of Purser Hart- 
well: “I remarked to captain Lovett, you must know the 
character of the cargo was such as is generally used on 
the coast in the slave trade; and his reply in substance 
was, he was not bound to know any thing about it, and if 
that was the only business carried on at Kabenda, it was 
not necessary for him to be acquainted with it, nor for 
what purposes his cargo was to be applied.” 
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The Malaga, having arrived in the United States in 
charge of a prize crew, was libelled by the District Attor- 
ney of the United States for the District of Massachusetts, 
on the 16th June, 1846. The libel was of two counts, the 
first charging that, being the property of American citi- 
zens, she was employed in transporting slaves from one 
foreign country to another; the second—that she was fit- 
ted out, &c., and caused to sail from the United States for 
the purpose of procuring negroes to be transported from 
Africa to some port or place, for the purpose of there be- 
ing sold as slaves; the first count being founded appa- 
rently on the act of Congress of 1800, and the second, on 
those of 1794 and 1818. The process was returned on the 
3d July, an appearance was noted upon the docket bya 
proctor of the Court, a stipulation was entered into for 
costs preliminary to a claim by the owners, and deposi- 
tions were taken before a Commissioner, the proctor for 
the owners or claimants attending him. Subsequently, 
on motion of the District Attorney, it was ordered by the 
Court, that ‘said libel be discontinued, and said brig Mal- 
aga be delivered to Charles J. Lovett, captain thereof :” 
and a warrant of delivery, having issued, was returned by 
the Marshal on the 17th July, that he had “ caused the 
vessel to be delivered to C. J. Lovett, and had taken his 
receipt therefor ;” which is verified by the receipt itself; 
“July 17th, 1846, received from U. S. Marshal, in and for 
the District of Mass., the within named brig Malaga and 
appurtenances, in the same state as when seized and de- 
tained byhim. Charles J. Lovett, master brig Malaga.” 
No formal claim was ever made of record, and no answer 
was filed. 

In June, 1847, Lieut. Bispham returned from the coast 
invalided ; and on the 17th July succeeding, this proceed- 
ing was instituted against him by a monition issued at the 
instance of the owners and captain of the Malaga. 
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The libel asks damages for the unlawful detention of 
the vessel, the use of her stores while under detention, 
certain injuries done to her sails, rigging, and other appur- 
tenances, and the personal duress of the captain. The 
answer refers to the instructions of Lieut. Bispham from 
his commanding officer, admits the seizure and detention 
of the vessel and the use of the stores by the prize crew, 
but denies that the vessel or her appurtenances sustained 
damage, and alleges that the seizure was made in conse- 
quence of a reasonable suspicion that the vessel had viola- 
ted the laws against the slave trade, the grounds of which 
suspicion it sets forth. 

The proofs in the case are few and by no means full.— 
From the Libellant in this Court I have the register, the 
charter party, the record of the proceedings in the Dis- 
trict Court of Massachusetts, the deposition of the mate, 
taken in February last, under a rule of Court, and two 
brief depositions, or as I would rather term them, affida- 
vits, from seamen, made under the act of Congress, with- 
out cross-examination or notice. There are wanting the 
bills of lading, the passenger list, the crew roll, the Con- 
sular certificate, and, generally, the papers with which 
the vessel sailed from Rio for the Coast. The Respondent 
has presented only the depositions of three officers of the 
Boxer, taken before a Commissioner more than two years 
after the transaction. 

According to the view of the Libellants, however, much 
even of the proof that is before me might have been 
spared. They contend that the inquiry cannot now be 
entertained, whether there was reasonable ground for the 
arrest, or not; inasmuch as the District Court of Massa- 
chusetts has ordered restitution, without granting a cer- 
tificate of probable cause. If this be so, the function of 
this Court expends itself in the simple duty of auditing 
the amount of the Libellants’ damages :—the question, 
therefore, must be disposed of at the threshold. 
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In the first place then, I remark, that except in cases 
under the Revenue and Navigation Acts, I have not found 
either in the English books, or our own, that the certifi- 
cate of probable cause has ever been given or asked for 
in the Admiralty, By the ordinary practice in instance, 
as well as prize causes, the Court entertains the question 
of damages, as well as costs, at the same time with the 
principal question of the legality of the arrest. The pro- 
cess issues in rem; the claimant comes in, asserts his 
right, and asks damages, if he deems himself entitled to 
them; and the Court then, upon a full view of the ground, 
the cause and the circumstances of the seizure, determines 
between the parties ; each being for the time the actor. 

Cases under the Revenue laws form the exception in 
both countries,—in England, by force of several statutes: 
4 Geo. 3 c. 15. § 46, among the rest ;—and in the United 
States, by the provisions of the Acts of Congress of 2 
March, 1799, § 89, and 24th February, 1807. Nothing 
therefore is to be inferred against the Respondent from 
the absence of such a certificate in the proceedings be- 
fore the District Court of Boston. 

But were this otherwise, I cannot, upon inspecting the 
record of that proceeding, perceive that the question ofa 
certificate was, or could have been, brought before that 
honorable Court. There was in fact no hearing of the 
cause, and there could have been nothing, therefore, to 
inform the conscience of the Judge as to the propriety of 
giving or withholding the certificate. According to the 
acts of Congress both of 1799 (1 St. L. 696,) and 1807 (2 
St. L., 422,) there must have been a claim, a trial, and a 
decree for the claimants, to authorize the making of the 
certificate. The question whether it shall be given or not 
arises out of the decree of acquittal ; and itis decided by 
the Judge who tried the cause, on the evidence which was 
before him at the trial—Further evidence is not admit- 
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ted. (Stewart’s Reports, 112.) An appeal from the de- 
cree carries with it the application for the certificate — 
(Canter vs. the Am. Ins. Co., 3 Peters, 307, and the other 
cases.) Andif onthe appeal, the question of forfeiture 
is decided against the claimant, there is an end to all con- 
troversy about probable cause. The officer cannot be held 
liable for a seizure as tortious, after its propriety has been 
established by a final decree, condemning the property.— 
But here, there was neither claim, nor trial, nor decree, 
nothing to which an appeal could lie. It was a simple 
discontinuance, which, considered as an act in the cause, 
terminated it, but did not preclude the institution of new 
proceedings by the same captors and for the same cause. 
How can it be said that the captor is estopped by his dis- 
continuance from alleging that he had probable cause for 
the seizure, when that discontinuance left him at full lib- 
erty to re-assert his title under the forfeiture, and to re- 
new the seizure, if need be, for the purpose of enforcing it? 

But it was argued, that independent of these acts of 
Congress, the officer who has made a tortious seizure, has 
no escape from a decree of compensatory damages. But 
I need scarcely say that this has never been the law of the 
Admiralty, either in instance or prize cases. The books 
are full of cases, in which the arrest on the high seas has 
been held unlawful, but the Court has refused to allow 
the claimant his damages or even his costs. I may refer 
to the Louis, 2 (Dods. 210,) to Shattuck vs. Maley, (1 
Wash. C. C. R., 247.) The Mariana Flora (11 Wheaton, 
1,) as among the marked cases in which this course of 
adjudication has been pursued. 

“The common law doctrine,” said Judge Washington 
in Shattuck vs. Maley, (1 W. C. C. R., 247,) ‘as to torts 
committed by officers acting under authority of law, is 
certainly very rigid. They act attheir peril; and if they 
by mistake act wrong, there are but few cases in which 
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they can be excused. But a reason may exist for this se- 
verity in cases happening on land, which does not exist 
where similar cases occur at sea. In the former, the 
means of obtaing correct information are more within the 
power of the officer ; and the officer may, in most cases, 
if he doubts as to the fact, insist upon being indemnified 
by the party. But at sea this cannot be done.” 

‘« To hold the officer,” he adds (p. 249,) “‘responsible 
according to the event, would be to render the law nuga- 
tory ; since few men would be found bold enough to en- 
sure the eventual solidity of their judgment, however 
strong they might suppose the ground of it to be. Butto 
excuse the oflicer from damages, if he should in the exe- 
cution of this limited authority violate the rights of others, 
he must show such reasons as were sufficient to warrant 
a prudent, intelligent and cautious man in drawing the 
same conclusion. This is what is called Probable Cause.” 

“It is a different thing,” said Judge Story, delivering 
the opinion of the Supreme Court in the Mariana Flora, 
“to sit in judgment on this case, after full legal investi- 
gations, aided by the regular evidence of all parties ; and 
to draw conclusions at sea, with very imperfect means of 
ascertaining facts and principles, which ought to direct 
the judgment. It would be a harsh judgment to declare 
that an officer, eharged with high and responsible duties 
on the part of his government, should exercise the discre- 
tion entrusted to him at the peril of damages, because a 
court of law might ultimately decide that he might well 
have exercised that discretion another way. * * * * 
Even in marine torts independent of prize, Courts of Ad- 
miralty,” he added, ‘‘are in the habit of giving or with- 
holding damages upon enlarged principles of justice and 
equity, and have not circumscribed themselves within the 
positive boundaries of municipal law. They have exer- 
cised a conscientious discretion on the subject.” 








UNITED STATES DISTRICT COURT. 107 





Iam, therefore, not precluded by the action in the Dis- 
trict Court of Massachusetts from entertaining the ques- 
tion, whether there was reasonable ground for the seizure 
of the Malaga; and if there was such reasonable ground 
it is a defence to the present libel. 

In discussing this question, which is altogether one of 
fact, I feel very sensibly the imperfection of the proofs 
before me. I should be well pleased to examine the bills 
of lading, and shipping roll, appertaining to the voyage 
from Beverly to Rio, and the letters of instructions under 
which the captain felt himself authorized to charter her 
to Fouseca. I need, too, the manifest, the log book, the 
list of passengers from Rio for the coast, the crew list, 
the bills of lading, and all the other papers which were 
or should have been on board of her when she was arrest- 
ed. These, if produced, might go to relieve my mind of 
the dark suspicions which now press uponit. If they 
were ever in the possession of the captors, they were re- 
stored with the vessel; and the libellants should have pro- 
duced them here. In their absence, I can only say that I 
am by no means satisfied of the innocence of this vessel, 
and that I think her owners may be well content with her 
release without asking more. Among the circumstances, 
already adverted to in the narrative part of this opinion, 
there is one, which standing by itself unexplained, would 
go far to justify the arrest of the Malaga. According to 
the mate, ‘‘ she had on board some three or four hundred 
bags of farina and rice.” The former of these articles is 
a coarse flour, used almost exclusively for the diet of 
slaves on the passage to Brazil. It is the cheapest sub- 
stitute for the African cassada, which is the food of the 
natives along the coast, and resembles it much. By the 
British act for the suppression of the slave trade, (2 and 3 
Victoria c. 73 sec. 4,) it is expressly provided, that “ An 
extraordinary quantity of rice, or of the flour of Brazil, 
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commonly called Farina, beyond what might probably be 
requisite for the use of the crew, found on board of a ves- 
sel, and not entered on the manifest as part of the cargo 
for trade, shall be considered as prima facie evidence of 
the actual employment of the vessel in the transportation 
of negroes for the purpose of consigning them to slave- 
ry,” and as such, shall render her liable to condemnation. 

The three or four hundred bags of rice and farina, 
which were on board of the Malaga, were obviously not 
for the use of the crew; since the vessel was otherwise 
provisioned fully. If they were entered upon the mani- 
fest, the presumption which they raise would be rebutted ; 
but the manifest, as I have already said, is not produced. 
It would be a severe judgment against an American officer, 
charged to give effect to the treaty stipulations between 
his country and Great Britain, to hold that circumstance 
inadequate as a ground of reasonable suspicion, which in 
an English Court would condemn the ship. 

But independent of this fact, the whole case is pregnant 
with suspicion. There is scarcely a circumstance wanting 
except the final consummation of a guilty purpose, to 
place it at the side of the Pons, whose fate is upon the re- 
cords of this Court, and her associates, the Enterprize and 
the Kentucky, as they stand out in the documents of Mr. 
Wise, that accompanied the President’s Message of the 
3d March last,—the same charter party scarcely varied, 
and the same Messrs. de Fonseca and Da Cunha figuring 
as principal and subordinate. 

Whether she was intended to be used in the actual 
transport of slaves ; or to serve as the tender and accom- 
plice of the slave ship, carrying out the foreign crews 
which were to navigate to Rio under the Brazilian flag, 
and bringing back the American, which had navigated 
from Rio under that of the United States :—whether she 
merely carried to the coast, the goods which were to pur- 








UNITED STATES DISTRICT COURT. 109 





chase slaves, and the farina which was to feed them ; 
or whether, after landing part of her supplies at Kabenda, 
she was, in the words of the Secretary of the Navy, to 
«sail on an ostensible trading voyage to some neighbor- 
port, returning when the slaves were ready to be shipped 
—and then taking them on board without delay,” I need 
not form an opinion. Nor need I inquire in the absence 
of all the appropriate proofs, whether the sailing from 
Beverly for Rio was altogether free from dishonoring cir- 
cumstances. It is enough for me to be convinced,—and 
of that I am convinced most fully,—that Lieut. Bispham 
acted with intelligent and honorable discretion in arrest- 
ing the Malaga, and sending her to this country for adju- 
dication. 

It is wholly immaterial for his defence, whether all, or 
how many of these circumstances of suspicion, were pre- 
sent to his mind at the time of the arrest. If the vessel 
was guilty, he is excused for bringing her in, even if he 
mistook her crime. I adopt the language of Judge Story 
on this point, (La Jeune Eugenie, 2 Mas. 455:) ‘In truth 
the law looks not to niceties of this sort. If for any cause 
precedent or subsequent, known at the beginning or 
known at the end, the property is condemned, the party 
is justified ; and retroactively, for all purposes, the cap- 
ture, or seizure, or forcible possession, call it what you 
may, is deemed rightful and bona fide.” 

I have thus far followed the learned counsel, in the ar- 
guments they have presented to me, and should be ex- 
cused perhaps for dismissing the cause without further 
remark. But there is one view of the closing act in the 
proceedings at Boston, which I cannot pass over. That 
act, as it seems to me, was an act of restitution and ac- 
ceptance, unqualified, unconditional—without reserve or 
protest on either side. The action of the Court was in- 
voked, only because the property had passed into its cus- 
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tody, and could not be released except by judicial order. 
The act was the act of the parties, solemnized by record. 
Such an act of restitution and acceptance is.a mutual re- 
lease, and bars the libellant’s claim, had it been never so_ 
meritorious. 

A case, closely analogous to the present, came before 
Sir William Scott, in the Maria Rowland, (6 Rob. 236.)— 
The vessel had been captured, and was restored before 
final adjudication. The owners afterwards presented a 
demand in the Admirality against the captors, for dama- 
ges; and they urged that the captain’s acceptance of the 
property was not intended as a waiver of damages—that 
it had no other object than to expedite justice, and that it 
had moreover occurred without any consultation with his 
principals, the owners, and without any opportunity for 
such consultation. Sir William Scott said: ‘On the pa- 
pers being brought in, a proposal was made to the master 
that he might proceed on his voyage, and it must be un- 
derstood to have been an absolute and unqualified propo- 
sal, and meant as a general acquittal on both sides. If 
there had been an intention to prosecute a demand for 
damages, arising from the seizure, the offer should have 
been accepted sub modo; instead of that, the restitution 
was accepted in the manner in which it was proposed ; 
and as such, must be understood to include an act of am- 
nesty on both sides. It is not for the parties, then, to come 
again before the Court, after all the papers have been 
withdrawn, and charge the captors with an unjustifiable 
seizure, when they have, in consequence of the restitution 
lost the opportunity of defending themselves. The claim- 
ant must take the inconvenience with the convenience of 
restitution. I am of opinion that the claimant has put 
himself out of Court, and that the offer of restitution be- 
ing accepted as it has been, must be considered as a dis- 
charge. 
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I need not advert again to the circumstances in the case 
before me, which give emphasis to Sir William Scott’s 
argument. The libel must be dismissed with full costs. 

Libel dismissed with costs. 

Mr. J. Williams Biddle, Mr. Williams, for Libellants. 

Mr. Hazlehurst, Mr. Pettit, for Respondents. 


District Court of the United States.--In Admiralty. 


JOHN HARTMAN vs. THE BRIG WILL. 


4 bon eh Proctors for Libellants. 


Ed. Waln—Proctor for Respondent. 


1. It is well settled that the sale of a ship by the master, to be sustained by 
a Court of Admiralty, must be enjoined by a policy so clear as to be equivalent 
to a moral necessity. 


2. One who accepts title under a captain’s sale must see that his title is with- 
out taint or just cause of suspicion. 

3. The captain is an agent from necessity and his conduct will be closely 
scanned. 

4. On the question of the integrity of the sale, the captain’s evidence is vital 
to the claimant's case. 


Per Kane, J. The brig Will, belonging to the Libel- 
lant, and employed for the time as a transport in the ser- 
vice of the U.S., was driven upon the beach near Sacri- 
ficios, in the Gulf of Mexico, by the “ Norther” of the 
20th of March, 1847. The part of the shore on which 
she lay was within the lines of the American Army, to 
which Vera Cruz surrendered on the 29th of the same 
month. On the Ist of April she was surveyed by two 
ship-masters at the captain’s request, and on their reeom- 
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mendation she was sold on the same day by an auctioneer 
who derived his commission from the Commander in 
Chief of the forces. The hull sold for $180, and the rig- 
ging, &c., for $135. The purchaser succeeded in getting 
her off, and conducted her to New Orleans where she was 
repaired, and a new register having been obtained for her 
from the Custom House, (by what authority is not in 
proof) she was transferred by formal bill of sale to Messrs. 
Andrews and Dewey, the present claimants, for the sum 
of $2750. Having subsequently prosecuted a voyage to 
Philadelphia, she was arrested here on the 20th of July 
last, at the instance of the former owners, who now seek 
to recover possession of her. 

The sale, it is conceded, is to be regarded as a sale by 
the captain, and the claimants are purchasers with notice, 
whose title is of course identical with that of their vend- 
ors. Ifthe proceedings at Vera Cruz did not divest the 
ownership of the Libellant, he is entitled to a decree. 

The law is fully settled that the sale of a ship by the 
master, passes no right whatever, unless it is enjoined by 
policy so clear and obvious as to be equivalent to a moral 
necessity, and unless it has been conducted in entire good 
faith. 

The existence of this necessity is an element of the 
purchaser’s title,—not a circumstance to be presumed 
from the integrity of the transaction, but to be proved as 
an independent fact. The bona fides of the sale is of course 
an equally important element; but this under ordinary 
circumstances will be presumed ; or to speak more accu- 
rately, the law will not impute mala fides, where there is 
no evidence of imposition or collusion, or of such want of 
care as implies a disregard of the owner’s interests. 

Yet it is the business of him who accepts title under a 
captain’s sale, to look carefully into the fairness of the 
whole dealings, for a very little matter may devolve 
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on him the necessity of sustaining it by proof. He must 
see to it, not merely that his bargain will pass the 
ordinary inspection of the market, without being con- 
demned as tainted, but that it is without reproach or just 
suspicion. 

He buys of one to whom the owner has not delegated 
the power of sale, and who derives his authority from a 
combination of facts, some of them indeed notorious, but 
the extent and force of others known for the time only to 
the party selling. The captain in passing away the own- 
er’s title to a ship is an agent constituted by necessity.— 
If he has the means of reserving his vessel, he has no 
right to sell her. If he has opportunity of communicating 
with his owners or their agent, without periling the prop- 
erty in the mean time, he has no right to anticipate their 
instructions. He knows, or ought to know better than 
any one else, what is the condition of his vessel, what in- 
juries she has sustained, and to what extent she may be 
further injured by continued exposure—what means of 
rescue are at his command, what is the efficiency of his 
erew and the goodness of his tackle, what moneys he has 
and what moneys he can procure, with which to engage 
assistance from others—where his owners live, and who 
are their nearest correspondents. The purchaser there- 
fore relies even for the evidence of that necessity, which 
is the basis of his title, upon the perfect good faith of the 
master. 

And rightfully ship owners have no security for the re- 
turn of their property from the ‘“ remote regions of the 
sea,” but in that principle of the universal Law Maritime, 
which looks to the muniments of their title, when verified 
by National authority, as controling notice of ownership 
to all the world. In the absence of express sanction from 
the owner, it must be a clear necessity that justifies even 

VoL. 1x.—No. 6. 
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the hypothecation of a ship for the purpose of enabling 
her to complete her voyage ; a necessity even more strin- 
gent must be invoked to vindicate the abandonment of the 
voyage and the unauthorized alienation of the ship to- 
gether, to give validity to either transaction, the most per- 
fect good faith should preside over it, in its inception and 
throughout its progress. 

In the case before me, the libellant denies both the ne- 
cessity of the sale and the good faith of the master; and 
he has adduced proof on both points, by depositions which 
passed publication several months before the hearing.— 
The claimants on the other hand have examined numer- 
ous witnesses to show that the sale was perfectly fair, that 
the necessity for it could not be averted by the means at 
the captain’s command, and that it would have been haz- 
ardous to postpone it. 

I have examined these voluminous proofs since the very 
able arguments which were made upon them by the coun- 
sel on both sides before me ; and if they included all the 
evidence of which the case is susceptible, or which a 
Court has the right to ask for, I confess that the inclina- 
tion of my mind would be towards sustaining the sale.— 
But there is wanting to the case of the claimants, as now 
presented, a very important item, in the absence of which, 
unexplained, I cannot decide in their favor. It is the ev- 
idence of the captain himself. 

I have already indicated the circumstances, indispensa- 
ble to the establishment of the claimant’s title, which are 
best known to the captain only. Besides these, the de- 
positions show that he is in possession of the Surveyors’ 
report, which recommended the sale; the general recol- 
lections of one of the Surveyors, testified to after the lapse 
of eight months, do not adequately supply the want of 
this document. Not that the report itself would be pri- 
mary evidence to support the sale; but as a record made 
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by a witness at the time of the transaction, it would serve 
to refresh or to correct his memory, and increase greatly 
the value of his testimony. 

But above all, on the question of the integrity of the 
sale directly put in issue by the libellant, the captain’s ev- 
idence is vital to the claimant’s case. I can scarcely im- 
agine a state of circumstances in which the rights of a 
litigant party being absolutely dependent on the good 
faith of a third person, that good faith can be regarded as 
adequately vindicated against assault, without an appeal 
to his conscience, if he be alive and accessible. 

I therefore sustain the libel; and regarding the claim- 
antsas affected by the want of good faith in the sale at 
Vera Cruz, I am indisposed to recognize a credit in their 
favor for the amount expended by them in the salvage or 
melioration of the vessel. This question, however, not 
having been fully discussed at the hearing, I will, if the 
proctor for the claimants desires it, entertain a motion for 
a rehearing of this branch of the case. I adjudicate against 
his clients with the less reluctance; inasmuch as being 
now advised of what I esteem the defects of their case, 
they will be enabled to supply them so far as the truth 
shall warrant, should they see proper to invoke the re- 
visory action of the Circuit Court. 

Per Cur. Decree for Libellant. 
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‘New Jersey Supreme Court--July Cerm, 1849. 


VANDEGRIFT vs. REDIKER.* 
IN TRESPASS—ON CERTIORARI. 


1. An engineer in charge of a locomotive engine, held not to be liable for an 
accidental injury to a cow, which, suffered to go at large, had strayed on the 
railroad. 

2. The owner of cattle is bound to keep them iu his own close at his peril; 
and nothing but wilfulness on the part of the engineer would make him liable 
for the loss of a cow, so exposed by the fault of the owner. 


This was an action of trespass brought before a Justice 
of the Peace of the county of Burlington, against the 
plaintiff in Certiorari, (who was defendant below,) an en- 
gineer in the employ of the Camden & Amboy Railroad 
Company. The action was brought against him for kill- 
ing the cow of the plaintiff below, by running against her 
with a locomotive then in charge of the defendant. The 
Justice gave judgment for the plaintiff below, and the de- 
fendant appealed to the Court of Common Pleas. On the 
appeal the judgment was affirmed by consent, a state of 
the case being agreed upon in order that, upon certiorari, 
the cause might be settled in this Court, upon the law as 
applicable to the facts. It was agreed that if the Supreme 
Court, upon the whole case, should be of opinion that the 
plaintiff was entitled to recover the judgment of the Pleas 
should be affirmed with costs ; if otherwise, that the judg- 
ment should be reversed. 

The evidence taken before the Justice was fully stated, 
but it is unnecessary to repeat itat length. A short sum- 
mary seems to be sufficient. The cow of the plaintiff be- 





*The Editors of Am. Law Jour. are indebted to Joseph P. Bradley, Esq., one of the 
lomes counsel who argued this case, for the excellent report here presevted ot the 
reader. 
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low was at large and had strayed on the railroad at an 
unenclosed part of the road near Bordentown, and just as 
the train at its usual speed was approaching the spot. It 
was an excursion, and not one of the regular trains. The 
railroad at the place where the accident occurred runs 
along side the public road, and one standing on the track 
at that point can see down the road more than one-fourth 
ofa mile. A witness who saw the cow come from the 
woods and walk on the railroad alone, said he heard the 
approach of the cars and the bell ring once before the 
cow was struck. A passenger in the train said he heard 
the bell tap twice, that the engine was reversed and the 
speed stopped. He said that from the tap of the bell un- 
til the accident occurred was but a few seconds; that the 
locomotive was not thrown off, or the train much detain- 
ed, and that the engineer was a careful man. 

Bradley & Wall for the plaintiff in Certiorari. 

If this was not a case of inevitable accident, at any rate 
there was no wilful design, or such gross negligence as tq 
amount to wilfulness. It may be admitted, that if the act 
had been wilful, the engineer would be liable ; but short 
of wilfulness, the cow being illegally on the road, he ig 
not liable. Every man is bound to keep his cattle on his 
own close. (Chambers vs. Matthews, 3 Harrison’s R. 368 ; 
Coxe vs. Robbins, 4 Halsted’s R. 384; Stafford vs. Inger- 
soll, 3 Hill’s N. Y. Rep. 38; Lyman vs. Gibson, 18 Pick- 
ering’s R. 427 ; Dovaston vs. Payne, 2 H. Black. 527; 3 
Blacks. Com. 209, 211; 3 Kent’s Com. 438.) The engi- 
neer was shown to be a careful man, and he was in the 
performance of a lawful duty. (Charter of the Company 
and Turnpike Co. vs. Railroad Co., 2 Harr. R. 314.) It 
cannot be presumed, therefore, that he would wilfully put 
in peril his own life, and the lives of the passengers in his 
train. And no amount of mere carelessness will make a 
man liable as a trespasser, who is lawfully employed on 
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his own property, or where he hath good right to be, to 
one who comes there illegally. (Bush vs. Brainard, 1 
Cowen’s R. 78; Blyth vs Topham, Cro. Jac. 158, 8. C. 1 
Roll. Ab. 88; Tlott vs. Wilkes, 3 Barn. & Ald. R. 304; 
Sarch vs. Blackburn, 4 C. & P. 297; Burckle vs. N. Y. 
Dry Dock Co., 2 Hall’s Superior Ct. R. 151; Rathbone 
vs. Payne, 19 Wend. R. 399 ; Brown vs. Maxwell, 6 Hill’s 
R. 592; Burroughs vs. Housatonic R. R. Co., 15 Conn. 
R. 124; Deane vs. Clayton, 7 Taunt. 489, judgments of 
Just. Park, and Ch. Just Gibbs.) The case differs widely 
from those of ordinary collisions on a public and common 
highway, by land or water, where both parties have an 
equal right to be ; though if judged by the principle which 
prevails in those cases, the defendant would not be liable. 
Lynch vs. Nurdin, 1 Adolp. & Ellis N.S. 29; Butterfield 
vs. Forrester, 11 East 60; Bridge vs. Grand Junction 
Railway, 3 Mees. & Welsb. 244; Davis vs. Mann, 10 
Mees. & Welsb. 546; Wakeman vs. Robinson, 1 Bingh. 
R. 213; Vanderplank vs. Miller, 1 Moody & Malk. 169; 
Luxford vs. Large, 5 C. & P. 421; Woodrose vs. Sims, 
2 Dodson’s Adm. R. 85. Judgment of Lord Stowell; 
Rathbone vs. Payne, gua supra; Davis vs. Saunders, 2 
Chitty’s R. 639.) Besides, it is contended that this was 
. a case of involuntary trespass, or inevitable accident, 
which never renders a party liable to an action. Millen 
vs. Fawdrey, Poph. 161, 8. C. Latch 13, 119; W. Jones, 
131; Weaver vs. Ward, Hobart’s R. 134; Scott vs. Shep- 
herd, 3 Wils. 403, S. C. 2 W. Black, 892 ; Brown vs. Giles, 
1C.& P.118. Many cases in the books, which might at 
first sight seem against us, have depended on the form of 
pleading ; it being held that in trespass, inevitable acci- 
dent must be specially pleaded where the injury resulted 
from a voluntary act of defendant; though where he was 
merely an instrument of some over-ruling necessity, his 
wil! not concurring in the act from which the injury re-_ 
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sulted, he may plead not guilty. (Hall vs. Fearnley, 3 
Ad. & El. N. S. 919.) Those cases cannot apply here be- 
cause no special pleading is required in a Justice’s Court 
in New Jersey, and because we have set the special mat- 
ter forth in the plea, if it were required. 

Gov. Vroom, Contra. 

The cause was argued in April Term last, before Jus- 
tices Nevius, CARPENTER and RANDOLPH, and the unan- 
imous opinion of the Court was read at the present Term 
by CARPENTER, J. 

When the act charged asa trespass was committed, 
whether that act was accidental or otherwise, the defend- 
ant, an engineer, having charge of a locomotive, was en- 
gaged in the regular performance of his duty. This duty 
was a lawful one, and the company in running the engine 
on its railroad was clearly within the powers granted by 
its charter. The road had been built and engines and 
cars placed thereon for the purpose of transporting pas- 
sengers and merchandize by means of steam power, in ex- 
act conformity with the object of the act of incorporation. 
Turnpike Co. vs. Camden & Amboy R. R.Co. 2 Har. 314. 

The duty then in which the defendant was engaged 
being lawful, neither he nor the company could be liable 
for any accidental injury which might occur in conse- 
quence of the passage of the train, unless there was a 
want of diligence and precaution, or the right was exer- 
cised in an unlawful and unreasonable manner. Undoubt- 
edly, a company entrusted with an agent of such danger- 
ous character for its private and particular advantage, 
must use all reasonable diligence to prevent damage to 
the property of third persons. If negligent, of course the 
company would be liable for all consequent injury to any 
one who had not deprived himself of his remedy by some 
default or misconduct on his own part. Burroughs vs. 
Housatonic R. R. Co. 15 Conn. R. 124; Garrison vs. Rail 
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road Co. 2 Iredell (N. C.) 324; Piggott vs. Eastern coun- 
ties Railway Co. 3 C. B. 229. 

But the case shews that the cow was unlawfully at large, 
straying without control in a public thoroughfare when 
killed by the locomotive. At the common law, it is well 
settled, that a man is not obliged to fence against any cat- 
tle, unless indeed it be against cattle rightfully in an ad- 
joining close, but the owner is obliged to keep them in his 
own close at his peril. The statutes of this State which 
prescribe the regulations as to fences, extend only to own- 
ers of adjoining closes, and owners of land are not com- 
pelled to protect themselves against trespasses committed 
by cattle suffered to wander at large and pasture upon the 
public roads. The rale, it seems to me, must apply to a 
lawfully authorized railroad as well as to other property. 
In this case, it does not appear that the cow had escaped 
from the owner without any fault on his part or that he 
had made fresh pursuit. Any injury that might occur in 
case of such accidental escape, or that might occur to 
eattle being driven along the public highway, in conse- 
quence of the unfenced railroad, might admit of a differ- 
ent consideration. But in this instance the cow when 
struck was trespassing, so far as appears, without excuse, 
upon the property of the company. Coxe vs. Robbins, 4 
Halst. 384; Chambers vs. Matthews, 3 Har. 368; Rust vs. 
Low, 6 Mass. 90; Stackpole vs. Healy 16 ib. 33; Stafford 
vs. Ingersoll, 3 Hill 38. 

Under such a state of facts nothing but wilfulness on the 
part of the engineer, or such negligence as would amount 
to wilfulness, would make him liable for the loss of the 
cow so exposed by the fault of the owner. It was prop- 
erly admitted by one of the counsel on the argument that 
had the injury been wilful, the defendant would have been 
liable, and undoubtedly such is the rule. See Brownel 
vs. Flagley, 5 Hill, 282 ; Lord Denman, in Lynch vs. Nur- 
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din, 1 Q@. B. 38; Davies vs.’ Mann, 10 M. and W. 546; 
Butterfield vs. Forrester, 11 East. 60. Butin case of mere 
negligence not so gross as to evince recklessness or design, 
an action cannot be maintained by one, himself clearly in 
the wrong. It has been so held in cases arising upon the 
collision of carriages and vessels, as well as in other cases 
which present a strong analogy. There must be wrong 
as well as damage, and there is no legal injury where the 
loss is the result of the common fault of both parties.— 
Rathbun vs. Payne, 19 Wend. 399; Barnes vs. Cole, 21 
ib. 188; Butterfield vs. Forrester, supra; Sarch vs. Black- 
burn, 4 C. and P. 297; Vanderplank vs. Miller, 1 Mood 
and Malk. 169. 

It does not appear that there was any culpable negli- 
gence on the part of the engineer in the present instance. 
It is said in the evidence as stated that he was a careful 
man. According to the testimony of a passenger in the 
train, the bell was twice tapped, and the engine reversed, 
though, the whole occurrence being sudden, the collision 
almost immediately succeeded the notice thus given. We 
cannot presume that a careful man, charged, as was this 
defendant, with the safety of the numerous passengers in 
the train, would have periled their lives by wilfully run- 
ning against a cow previously seen. The only circum- 
stance which can give the least color to such a charge, is 
that the line of road, at the point where the accident oc- 
curred, could have been seen by the engineer from the 
distance of one-fourth of a mile, perhaps farther. But 
the train was in rapid motion. The exigencies of the bu- 
siness to which railroads at this day are applied, require 
as much speed as is consistent with safety. The cow, 
alarmed by the approach of the engine, may, at the mo- 
ment, have darted on the road, so that the view of the 
danger by the engineer, and the collision, may have been 
almost simultaneous. We do not think, therefore, that 
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this circumstance will authorize us to infer such gross 
negligence as will make the defendant liable. We are of 
opinion that the judgment below must be reversed. 


Supreme Court of New Dork. 
SPECIAL TERM, JANUARY, 1849. 


Before Harris, Watson and Parker. 


PILLOW AND WIFE, vs. BUSHNELL AND OTHERS. 


In an action by husband and wife, for an assault on the wife, the defendant 
can not require the wife to testify as a witness, but he is at liberty to give in 
evidence that the act complained of was done by the consent and request of 
the wife, and if such facts are proved, they constitute an entire defence. 


This was an action for assault and battery on the wife, 
tried at the Columbia Circuit, October, 1848. 

The plaintiffs, some time after their marriage, had join- 
ed the society of Shakers at New Lebanon. The husband 
abandoned the society, and afterwards, in August, 1847, 
went to New Lebanon for the purpose of taking away his 
wife. She was unwilling to leave, and the assault and 
battery charged was, that the defendants had rescued the 
wife from the husband, when he had her by the arm tak- 
ing her out of the house. The defence was, that, in what 
the defendants did, they acted by the consent and at the 
request of the wife. 

After the plaintiffs rested, the defendants called the fe- 
male plaintiff as a witness, to prove the defence. The 
plaintiff’s counsel objected,on the ground that she was 
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called in hostility to the husband’s claim, and contended 
that she was not a competent witness against the plain- 
tiffs. The Court overruled the objection and admitted the 
wife as a witness, and the plaintiff’s counsel excepted.— 
The Judge, among other things charged that the wife was 
necessarily a party on the record—that the declaration al- 
leged the assault to have been committed on her, and she 
was therefore the meritorious cause of action; and thatif 
the jury were satisfied that no assault had been committed 
upon her, or that what was done by the defendants was 
with her consent and concurrence and by her desire, they 
must find for the defendants, for if she being the party as- 
saulted, consented to the assault, the action would notlie. 
The plaintiff’s counsel excepted to that part of the charge 
which held that her consent constituted a defence. The 
jury found for the defendants. 

M. Sanford, for Plaintiffs. 

C. L. Monell, for Defendants. 

By the Court. Parker, J.—The first question is 
whether the wife was a competent witness against the 
plaintiff. 

At common law husband and wife are excluded from 
giving evidence for or against each other. They cannot 
be witnesses for each other, because of the identity of in- 
terest ; nor against each other, on a principle of public 
policy, which deems it necessary to guard the security and 
confidence of private life, even at the risk of an occasional 
failure of justice. 1 Phill. Ev., 77; Cow. & Hill’s Notes, 
147, note 142; Greenleaf’s Ev., §§ 334, 353. 

Under this general rule, it has been frequently held that 
when the husband is a party, the wife can not be a witness 
either for or against him; (2 Haw.c. 46; 2Hale, 279; 
2 Str. 1095; Fitch vs. Hill, 11 Mass. Rep., 286; City 
Bank vs. Bangs, 3 Paige, 36;) and where the defendant 
married one of plaintiff’s witnesses after she was actually 
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summoned to testify in the suit, she was held incompent 
to give evidence. Pedley vs. Nellerby, 3 Car. & P., 558. 

The exceptions to this rule are very few, and arise from 
the necessity of the case ; as where the wife is admitted 
to prove violence to her person committed by the husband. 
Greenleaf’s Ev., § 343. 

So careful is the law to preserve inviolate the confi- 
dence between husband and wife that even after the mar- 
riage has been dissolved by divorce a vinculo matrimonit, 
the wife, although she may be sworn, and is a competent 
witness as to some matters, is not permitted to disclose 
conversations, or facts that transpired during the cover- 
ture ; Monroe vs. Troistleton; Peakes ads. Cas., 219; 
Stute vs. Phillips, 2 Tyler R., 374; Radcliff vs. Wales, 1 
Hill, 63; and the same principle was applied where, after 
the death of the husband, the wife was called as a witness 
against the administrator. Babcock adm. vs. Booth, 2 
Hill, 181. It is certain that if the suit were brought by 
the husband alone, his wife could not be a witness either 
for or against him. But in this case the wife is a party 
plaintiff. The suit is brought for an injury to her person 
and she was necessarily joined with her husband as plain- 
tiff; and being a party, it is contended on the part of the 
defendants that she is made a competent witness by sta- 
tute. 

By the act of 1847, (Laws of 1847, p. 630,) it is provi- 
ded that any party in any civil suit, &c., may require any 
adverse party, whether complainant, plaintiff, petitioner 
or defendant, or any one of said adverse party, to give 
testimony under oath in such suit or proceeding, in the 
same manner as persons not parties to such suit or pro- 
ceedings and who are competent witnesses therein. 

An enactment substantially the same, though in differ- 
ent language, is found in § 344 ofthe Code. This section 
is made applicable to suits pending at the time the Code of 
Procedure took effect, and this suit belongs to that class. 
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The language of the act of 1847, if literally construed 
and without reference to other guides which we are to 
consult in giving a construction to statutes, might admit 
of the application claimed by the defendants; ‘any ad- 
verse party,” is an expression broad enough to include 
every individual made a party, no matter what may be his 
relation to another party. Put statutes must be expound- 
ed according to the meaning and not according to the let- 
ter. 1 Cent. Com., 462; Dwarris on Stat. 552, 557; 
Smith’s Com. on Stat. § 480, § 515, §550; Gilman’s Dig. 
187, 45. It is clear that the object of this statute was 
simply to remove the technical objection that existed un- 
der which a person could not be compelled to testify, 
because he was a party to the record; and that the only 
disqualification intended to be removed was that which 
arose from the fact of being a party tothe record. It can 
no longer be objected by the witness that he is a party to 
the suit—but if there be any other disqualification, it is 
not removed by the statute. 

I am unwilling to suppose it was the intention of the 
Legislature to destroy by implication, and without any en- 
actment clearly expressing such design, the ancient, well 
settled and most salutary rule of law, which precluded 
both husband and wife from being witnesses against each 
other. The reasons, which for centuries have sustained 
this rule of evidence against infringement are no less co- 
gent now than formerly. At no former period has it been 
more emphatically the dictate of sound public policy to 
preserve the sacredness of the marriage relation, by pro- 
tecting its confidence and guarding against discord and 
dissension. The act of 1847 is not expressly repealed by 
the Code, but if there is any substantial difference in the 
language of the two acts, the latter would seem to give a 
legislative construction to the former, if indeed it does not 
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virtually supersede it. I do not however think it material 
to decide this point, having come to the conclusion that 
the true construction of this new provision, even upon the 
language used in the act of 1847, does not render the wife 
a competent witness. An analagous construction was giv- 
en to the Statute of Gloucester, c. 5. 

If the statute is to be construed as making every party 
a competent witness on the call of the adverse party, then 
it would remove the disqualification of several classes of 
persons now incompetent, such as insane persons, idiots, 
children who do not understand the moral obligation of an 
oath, and others. This could never have been intended. 
It is not claimed that the wife could have been called 
against her husband in a suit brought in his name alone, 
can it be that making her a party renders her competent? 
If so, then a witness is qualified to testify by the fact of 
being made a party to the suit. A wife not a party is in- 
competent, but a wife who is a party and thus has what 
was formerly an additional disqualification is a competent 
witness. Though the same reasons for excluding her asa 
witness are equally applicable in both cases. 

I am well satisfied the Justice erred in receiving the 
wife as a witness. 

I am equally well satisfied that the charge was correct. 
If the act complained of as an assault and battery was 
committed by the consent and request of the wife, it form- 
ed an entire defence. 2 Code, R. 20. 
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HOFFMAN and others, vs. STEPHENS. 


A, being insolvent, assigned his debts, &c., to trustees for the benefit of bis 
creditors. In an action brought by the trustees to recover a debt due to the 
estate, held reversing the decision in the Justice's Court, that A. could not be 
a witness on behalf of the plaintiff. 


This was an appeal by the defendant against a judg- 
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ment rendered in a Justice’s Court in favor of the plain- 
tiffs. The defendant was indebted to one Reynolds, who 
becoming insolvent, assigned his estate (including the debt 
due him from the defendant) to the plaintiffs, upon trust 
for all his creditors. On the trial, Reynolds was offered 
as a witness on behalf of the plaintiffs, the now respon- 
dents ; objected to on behalf of the defendant, the now 
appellant, on the ground of immediate interest in the re- 
sult of the suit. Reynolds executed a release to the plain- 
tiffs of all his immediate and reversionary interest in the 
subject matter of the action. It appeared, however, that 
the liabilities of Reynolds amounted to about $4,000 ; and 
his assets, supposing the whole to be realized, to about 
$2,500. The defendant persisted in his objection, not- 
withstanding the release; but the justice admitted Rey- 
nolds to testify, and gave judgment for the plaintiffs.— 
From this judgment the appeal was brought. 

A. Robertson, for appellant. 

G. A. Brush, for respondents, cited Plank Road Com., 
vs. Rice, 1 Code R. 108; and Farmers’ Bank vs. Paddock, 
ib. 88. 

J. W. Wisner, County Judge. The case shows the 
liabilities of Reynolds to be about $4,000, and his assets 
about $2,500, making him insolvent some $1,500. There 
could not, therefore, be any contingent or reversionary in- 
terest in the witness to release. A release to divest him 
of all interest should have been made by the creditors to 
him. 

Prior to the Code, it was well settled that an insolvent 
whose future effects were liable for his debts, was incom- 
petent to prove a debt or claim assigned, unless released 
from all his liability. 

It was contended, on the argument by the respondents, 
that Reynolds had no immediate interest in the claim on 
which the suit was brought, and was not within the 399th 
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section of the Code. I can scarcely conceive a case in 
which a witness could be immediately benefitted by a re- 
covery, if this case is not one. It is surely beneficial to 
him to have his debts paid; and whatever is subtracted 
from the assets in the hands of his assignees, leaves that 
amount for which his future effects are liable. Suppose 
this debt, on which this suit was brought, was the only one 
witness assigned, has he not an immediate interest or ben- 
efit in the recovery? The answer is obvious. The judg- 
ment in plaintiffs’ favor would lessen his liability to the 
amount of the recovery. The judgment is reversed. 2 
Code Rep. 16. 


In the Supreme Court of Penn’a.--Northern Dis. 
JULY TERM, 1849. 


1. The guardianship of females under age is terminated by marriage, anp 
the husband, before the act of 11 April, 1848, relative to the rights of married 
women, might call on the guardian to settle his account and pay him the bal- 
ance; but that act has worked a radical changein the condition of femes covert. 

2. By the act of 11th April, 1848, a married woman must be considered a 
feme sole in regard to any estate of whatever name or sort owned by her be- 
fore marriage, or which shall accrue to her during coverture, by will, descent, 
deed of conveyance or otherwise; and the husband is not entitled to the pos- 
session of his wife’s funds. 

3. Her consent, b2ing a minor, is of no avail. 

) Appeal by Dr. Albert S. Cum- 
mings, from the definitive Decree 
In the case of the ap- gs, fi 4 defi bee = 
~s . + | of the Orphans’ Court of Union 
plication of Dr. A. S. ; ainda : 
; county, on his application to said 
Cummings, for a Decree 
: sie Court to decree that Henry Hil- 
against Henry Hilbish, | ,- om 
‘ Ree 9" bish,the guardian of his wife, should 
Guardian of his wife. 
pay over the money and transfer 
) the securities in his hands. 
PETITION. 
To the Hon. the Judges of the Orphan’s Court of Union 
county, at May Term, 1849. 


The petition of Albert S. Cummins, intermarried with 
Louisa, one of the daughters of Peter Richter: 
Respectfully Represents:—That Henry Hilbish, who is 
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the testamentary guardian of said Louisa, has filed his ac- 
count, which has been confirmed absolutely at the present 
term, by which it appears that the balance in his hands is 
as follows: 


Balance in money, - - $1,435 74 

A House and Lot for which the Guardian 
holds the title papers, amounting to 1,560 00 
$2,995 74 


Your petitioner further represents, that although the 
said Louisa is still in her minority, between the ages of 
fourteen and twenty-one years, he conceives that by the 
marriage, which has taken place since the death of her 
father, the relation of guardian and ward has been virtual- 
ly dissolved, and that he is entitled, in virtue of his mar- 
ital rights, to assume the care and management of his 
wife’s property, in such way and manner as shall be most 
conducive to her interest, and under such restrictions as 
are provided by the laws of this Commonwealth. He fur- 
ther represents that the said Louisa is willing and desirous 
that he should take charge of her property as aforesaid, 
as is witnessed by her written consent and acknowledg- 
ment herewith presented. 

Your petitioner therefore prays your Honors to make a 
decree directing the money and securities for money and 
other personal property in the hands of the guardian to be 
paid and transferred to him, for the use and benefit of his 
said wife ; and also directing the said guardian to transfer 
the deeds and other papers relating to the real property 
to the said Louisa. And he will pray, &e. 

ALBERT S. CUMMINGS. 

In connection with the above petition was offered the 
written consent and acknowledgment of the wife, upon 
which the court endorsed as follows : 


‘It being made to appear to the court that Louisa Cum- 
Vou. 1x.—No. 8. 
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mings is a minor, the acknowledgment offered above is 
refused to be taken. May 25, 1849.” 
DECREE. 
May 25th, 1849, Court refuse to make the order reques- 
ted, and refuse to decree the money, &c., to the peti- 
tioner. By the Court. 


From this decree the petitioner appealed and the opin- 
ion of the Supreme Court, was delivered on the 2d August, 
1849, by Rocers, J. Testamentary guardianship is not 
determined by the marriage of a male ward, but the guar- 
dianship of females is terminated by marriage. This isa 
well settled distinction. The latter is the necessary 
consequence of the rights a husband acquires with regard 
to his wife’s person and property. By marriage he ac- 
quires an absolute, unqualified right to her personal prop- 
erty, to her choses in action when reduced to possession, 
and to the possession of her real estate. For this reason 
it is ruled that although she is still in her minority, he may 
call on the guardian to settle his account, and pay him the 
balance. 2 Whar. Dig. 406, pl. 27. Macpherson on In- 
fants 90, 41. Law Library 2 P. W. 103, 1 Ves. 90. These 
are acknowledged principles of the common law, necessa- 
rily resulting from the marital relations ; but do they ap- 
ply in the case of female wards since the passage of the 
act of the 11th April, 1848; an act intended to secure the 
rights of married women. By that act, which seems to 
meet general approbation, with but few exceptions, a 
married woman must hereafter be considered a feme sole 
in regard to any estate of whatever name or sort, owned 
by her before marriage, or which shall accrue to her du- 
ring coverture, by will, descent, deed of conveyance, or 
otherwise. The act works a radical and thorough change - 
in the condition of Femes Covert. She may dispose of her 
separate property by will or otherwise as a feme sole.— 
Her property is hereafter exempted from levy and execu- 











SUPREME COURT OF PENNSYLVANIA. 131 


tion for the debts or liabilities of her husband, except in 
specified cases. Her estate whether real or personal, 
cannot be sold, conveyed, mortgaged, transferred, or in 
any manner incumbered by her husband, without her writ- 
ten consent, duly acknowledged before one of the Judges 
of the Court of Common Pleas, that such consent was 
not the result of coercion on the part of the husband, but 
the same was voluntarily given, and of her own free will. 
In short, unless with her assent the husband has no con- 
trol over her estate, except as her agent, and by authori- 
ty derived from her. Notwithstanding this act, how- 
ever, the petitioner insists that by his marriage, which 
has taken place since the decease of his wife’s father, the 
relation of guardian and ward is virtually dissolved, that 
he is entitled by virtue of his marital rights, to assume 
the care and management of her property, in such way 
and manner as shall be most conducive to her interest, 
and under such restrictions as are provided by law. Al- 
though the application is stated to be made with the ap- 
probation and consent of his wife, yet it is very obvious 
her assent gives no additional validity to the claim, for 
being a minor, she is incapable of giving consent. If it 
should happen that her estate is dissipated by an improv- 
ident husband, she would have the same legal rights not- 
withstanding to complain of the conduct of her guardian 
for a violation of duty, in surrendering a trust committed 
to him by her deceased parent. The petitioner asks the 
care and custody of her property, solely by virtue of his 
marital rights, without any complaint against the perfor- 
mance of the trust, on the part of the guardian. It is 
that pretension alone which we are called on to decide.— 
It is not difficult to understand the distinction between 
male and female wards on the principles of the common 
law. It results necessarily from the marital relations that 
the husband should have the custody and control of the 
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wife’s property, as well as her person, for the satisfactory 
reason that by the marriage he acquires a present inter- 
est in her real and personal estate ; but it is not easy to 
perceive how the same consequences should follow when 
by an alteration in the law the marriage ceases to confer 
on him any title whatever to her estate. And this is the 
state of the question since the passage of the act. The 
husband, it is true, claims the management of the estate 
as her trustee. But this pretension, if acceded to, will 
inevitably interfere with the working of the act, for I 
know of no restrictions provided by law which will effec- 
tually guard her rights. If her funds are suffered to go 
into his hands, under any conditions which the Court may 
impose, it is easy to perceive how readily the intention 
of the Legislature may be eluded from the difficulty she 
would experience in the ease of an unprincipled husband 
in requiring and acquiring that possession and control of 
her separate estate which he here contemplates. To the 
testamentary guardian her father has given the care and 
eustody of her estate. Of this trust he cannot divest him- 
self, nor can he be compelled to relinquish it until she ae- 
quires by time, alegal capacity to act for herself. It is 
plain, under the provisions of the act, when she obtains 
her majority the settlement must be made with her, the 
payment to her, or her authorized agent, in the same 
manner as to a feme sole. It is possible, though I sup- 
pose not probable, that when that time comes, she may 
not be as willing as it appears she now is, to entrust the 
care and management of her estate to the custody of her 
husband. But be this as it may, we have the plain direc- 
tions of the act for our guide. The testamentary guar- 
dianship from necessity is determined so far as respects 
the control of her person, but nothing more. That is the 
plain result of the marriage contract; but since the pas- 
sage of the act the same rule cannot extend, for the rea- 





' ‘es Se we SS 


=v — “= 











DISTRICT COURT OF ALLEGHENY COUNTY. 133 


sons given, to her property. In this act we see no differ- 
ence between male and female wards. This presents a 
fair case for the application of the principle cessante ra- 
tione, cessat ipsa lex. Decree affirmed. 

A. Swineford, for appellant. 

Slenker & Casey, for appellee. 


District Court of Allegheny County--Penn'a. 


SAMUEL McMUNN vs. ROBERT CAROTHERS. 


DEBT ON SINGLE BILL. 


1. The old common law process of interpleader is not abolished, though it 
is but seldom used. 
2. The principles and practice of interpleading. 


Mr. Shaler, counsel for defendant, scggests that the de- 
fendant does not dispute the claim of the plaintiff, but is 
ready to pay it, but that the money is claimed to belong 
to Charles Stevenson, administrator of Richard Steven- 
son ; it being the proceeds of a tract of land sold by said 
Richard Stevenson to Daniel McMunn, who conveyed the 
same away for the purpose of defrauding his creditors, 
and that the plaintiff purchased knowing the fraud, and 
sold to the defendant who did not know of it, and that 
the said Stevenson had a judgment which was a lien upon 
the lands in the hands of the fraudulent vendee and there- 
fore upon the money due by the defendant, an innocent 
vendee. 

Mr. Shaler, therenpon moves that Charles Stevenson, 
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administrator, &c., have leave to come in and interplead 
for his rights. 4 Rawle 100. 

Mr. McCandless, contra. 

Dec. 30, 1848. By the Court, Lowrir, J. 

That the old common law process of interpleader is not 
abolished, though it is but seldom used, is apparent from 
all our decisions as to these ancient forms. They may 
still be used where they furnish an appropriate remedy. 
And perhaps I may be indulged in saying that our Su- 
preme Court has manifested an expanded and expansive 
liberality in moulding these old forms into conformity with 
modern practice. Barnet vs. Ihrie 17 S. & R. 211, Weth- 
erow vs. Keller 11 S. & R. 271, 274, Hurst vs. Fisher 1 
Watts & S. 438, Day vs. Hamburg, 1 P. A. Brown 82, 
Watson vs. Mercer 17S. & R. 344. Durand vs. Halbach, 
1 Miles 46, Share vs. Becher 8S. & R. 242, Heller vs. 
Jones, 4 Binn. 61. 

In many cases the principle of the action has been in- 
troduced in another form, and in almost all cases where 
the form has been introduced it has been altered to suit 
the character of our institutions and habits. 

And, though in England the common law interpleader 
process was principally confined to the action of detinue, 
yet in equity the principle was as wide as the demands of 
justice required. And the principles of equity being a 
part of our common law, our interpleader is no less ex- 
pansive in its principles than the equity process. Coates 
vs. Roberts, 4 Rawle 100. 

Nor am I able to discover that the common law proce- 
dure is any less efficient in its forms ; and where a suit is 
actually brought against the stakeholder or middleman, it 
seems to me that the common law form is the most sim- 
ple, speedy and economical. Where a suit is only ap- 
prehe: ded the stakeholder or middleman can protect him- 
self by his bill in the equity form. 
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Under our practice, where the middleman is sued, he 
may take the simple course of giving notice to another 
claiming the money or thing in controversy, to come in 
and defend the action or be barred of his claim. But this 
does not conclusively save the middleman from his liabil- 
ity to action by the other claimant, for the latter not be- 
ing a party on the record is not barred by the judgment, 
until the fact of notice is properly proved. The middle- 
man is not, therefore, conclusively protected by such 
judgment ; for his proof of the notice may fail him. Be- 
sides, if the middleman fail, he may have to pay the costs 
himself, without any recourse. 

It would therefore seem more prudent for the defend- 
ant to pursue the regular common law form of coming in 
and filing his petition or suggestion, admitting the debt or 
duty, and his willingness to pay or perform, and stating 
the claims of the third person, and pray for a scire facias 
to bring him in to interplead. Thus the third person, 
called the garnishee (from being the person warned) is 
compelled to come in and set up his claim, and is conclu- 
ded by the proceeding, without extraneous proof. 

We have been so much in the habit of applying the 
word garnishee to the person holding the property in dis- 
pute in the case of an attachment, that I venture to call 
the third person in case of interpleader, an intervener, asa 
person occupying a similar relation is called in other parts 
of the law. Clement vs. Rhodes, 3 Addams Ecc. R. 37. 
Brotherton vs. Hellier, 1 Lee Ecc. R. 599, 2 Domat 676. 


1 Poth. Proceed, Civ. 74. 
By the service of the scire facias the intervener actual- 


ly becomes a party, and if he make default, the plaintiff 
will have judgment to recover the money or thing claimed 
from the defendant, and his damages and costs from the 
intervener. If the intervener comes in and disclaims, the 
plaintiff recovers of course. If he defends, unsuccessful- 
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ly, the plaintiff will have judgment for the thing claimed 
against the defendant, and for his costs and damages 
against the intervener. If the intervener plead the issue, 
to the court or jury is between him and the plaintiff, and 
the defendant stands aside altogether and has nothing fur- 
ther to do but pay the money or deliver the thing sued 
for according to the judgment of the court. 

If the plaintiff recover he has jadgment against the de- 
fendant for the thing claimed and against the intervener 
for damages and costs, and if the intervener recover he 
shall have judgment against the defendant for the thing 
claimed, and against the plaintiff for his damages and 
costs. If, however, the money be in court, the judgment 
of course is that the party recovering shall take it out of 
court. Usually when the suit is for money, the defendant 
offers to bring it into court, and often does bring it ; and 
if itis for some other thing he keeps it safely to abide the 
order or judgment of the court. 

If the middleman be sued by two claimants severally, 
he must sue out his scire facias to interplead in the suit 
first brought, or if they are both brought at once, then in 
the one in which the declaration shall be first filed or which 
the court shall direct. 

The principles will be found fully stated under the titles, 
garnishee, enterpleader and interpleader, in Jacob’s Law 
Dictionary, and in the Abridgements of Brooks, Fitzher- 
bert, and especially Viner and 2 Mod. Entries 425b. And 
it is very easy to see how largely the court of Chancery has 
drawn upon the common law principles for its guidance in 
the much more modern equity procedure. 

And the principle of interpleading is scattered all 
through our law. As where heirs, devisees and terre ten- 
ants come, in one notice by writ or by the party, to defend 
for their interests. Where a warrantor or landlord comes 
in on notice to defend an action of ejectment and other 
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cases. And where the principle is so clearly a part of 
our law, Iam not able to see why we should reject the 
aid of an old and simple form ready made for our use, 
merely because it has long been out of use. It recom- 
mends itself to our attention by the fact that there is no 
more simple and effective mode of proceeding in any part 
of our practice. We must therefore grant leave to come 
in andinterplead. As it is a voluntary appearance by the 


intervener we make a special 
ORDER: 


It being here suggested to the Court by Mr. Shaler, 
counsel for the defendant, and also for Charles Stevenson, 
administrator of Richard Stevenson, dec’d., that the claim 
of the plaintiff in this case is not disputed by the defend- 
ant, and that he is willing to pay the same into Court, and 
that the said Charles Stevenson, administrator &c., is in 
law entitled to have and receive the same from the said 
Robert Carothers by title, to which the said plaintiff is 
privy, and the counsel having thereupon moved the court 
that the said Charles Stevenson, administrator, have leave 
to appear and interplead in said action and set up his claim 
for the said money, the damages and costs of the said 
action to abide the event thereof in the same manner as if 
it had been originally brought against the said intervener, 
Charles Stevenson, administrator, &c.; the court on hear- 
ing the counsel for the plaintiff, do order and direct ac- 
cordingly. 


[&¥ We are asked by a distant correspondent if we will permit him to 
review the decision in Hays et al. v. Heidleberg, 9th Barr. Certainly— 
if the review, upon perusal, should appear to be worthy a place in the 
Journal. 
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JAMES ROLLA’S CASE. 


[Reported for the American Law Journal. ] 


Where death ensues beyond the limits of the District of Columbia, by reason 
of a blow given within the District, the Criminal Courts of the District have no 
jurisdiction to try the offender for the murder. 


James Rolla, was arraiged before Judge Crawford, of 
the Criminal Court, District of Columbia, upon the charge 
of murder. It appeared from the evidence that Rolla 
commanded a small vessel which he plyed on the Poto- 
mac. The deceased, whose name was Salsbury, was his 
mate. An altercation ensued between these two individ- 
uals on board of the vessel, which at that time had sails 
set with a fair wind, and was only a short distance from 
the wharf at Georgetown, D. C. Salsbury seized a pad- 
dle, and it is believed advanced towards Rolla, who had 
in his hand a heavy piece of wood called a tiller, and used 
in steering the boat; he also advanced and felled Sals- 
bury to the deck of the vessel by means of this tiller— 
Rolla kept on his course until he arrived at a landing be- 
yond the boundaries of the District of Columbia, and here, 
on board of his boat, Salsbury died. The counsel for de- 
fence contended that in as much as the offence was not 
completed in the District of Columbia—(it appearing 
that although the murdered man having received the blow 
in that jurisdiction—he died in another)—that he could 
not be tried here, if indeed he could be tried anywhere 
for murder. The learned Judge was of the opinion that 
Rolla could not be tried in the District of Columbia for 
murder—but he intimated that he might be properly tried 
for that crime in the State where Salsbury died. The 
prisoner was accordingly remanded to jail to await the re- 
quisition of the proper authorities. Five or six weeks 
having elapsed and no requisition having been made, 
Rolla was brought out under a habeas corpus and dis- 
charged. - 

E. Morgan & Ratcliff, for defence. 
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New Publications. 


Reports or Cases argued and determined in the Court of Chancery of 
the State of New York. By Oxrver L. Barsour. Vol. 3. Pub- 
lished by Banks, Gould & Co., 144 Nassau Street, New York ; and by 
Gould, Banks & Gould, 104 State Street, Albany. 1849. 


A Surpiement to Harrison’s Analytical Digest, containing a digest of 
all the reported cases decided in the Courts of Equity, Common Law, 
Admiralty, and the Ecclesiastical Courts; and by the Lord Chancellor 
of Ireland, in the years 1846, 1847 and 1848. By R. Tarrant Harri- 
son, Esq. Vol. 6. Supplement vol. 2. Published in Philadelphia by 
Robert H. Small, Law-bookseller, 25 Minor Street. 1849. 


Tue Cope or Procepure of the State of New York, as amended by the 
Legislature by an act passed 11th April, 1849; as prepared by the Se- 
cretary of State. Published by Gould, Banks & Gould, Albany; and 
Banks, Gould & Co., New York. 


A Treatise on the Civil Jurisdiction of Justices of the Peace; to which 
are added outlines of the powers and duties of County and Town Offi- 
cers in the State of New York, adapted to the Statutes and Code of 
Procedure ; and containing directions and practical forms for every civil 
case which can arise before a Justice, under the Statutes and the Code. 
By Tuomas W. Warerman, Counsellor-at-Law. Published by Banks, 
Gould & Co., Albany; and Gould, Banks & Gould, New York. 

All these publications appear in a handsome dress; and, when we have 


room, we shall notice their contents. 


BARR’S PENNSYLVANIA REPORTS. 


The 9th volume of these reports is before us. It is, as usual, neatly 
printed on good paper and well bound. But we have fallen upon more 
typographical errors in this volume than were observed in the preceding 
ones. An individual who is familiar with the matter, before it goes into 
the hands of the compositor, is generally a bad proof reader. Knowing 
what ought to be printed, his mind runs a head of the types and errors 
frequently escape him which would readily be detected by others less 
familiar with the contents of the work. 

But our friend, the Reporter, has inadvertantly, in his syllabus, affixed 
a very important qualification to the decision in Dale vs. Medcalf, p. 108, 
which is not to be found in the decision itself. In that case, Mr. Justice 
BurnstpE has entirely surpassed himself both in style and matter. The 
great Constitutional principle is broadly affirmed that, a Sheriff’s sale on 
a fi. fa. after the return day being void, the Legislature have no Constitu- 
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tional power to declare it valid, and thus ‘“ take one man’s land and give 
it to another.”” The learned Judge renders, what was certainly due to 
the profession, an apology for his participation in the decision of Menges 
vs. Wertman, and we hope that his two brethren on the bench, who made 
up the majority in favor of that decision, will, ere long, discharge the debt 
which is equally due from all who assented to the doctrine of that case. 
Indeed, Mr. Justice Burnside displays a trait which is quite unusual with 
those high in power—he goes far to place the decision of the case of Men- 
ges vs. Wertman upon its true ground, that of error in the first decision of 
the case by the Supreme Court, which the objectionable act of Assembly 
was designed to correct. An opinion of so much importance ought not 
to be marred by an erroneous syllabus limiting the principle to the protec- 
tion of purchasers. The invasion of the vested rights of the original par- 
ties to the controversy is as much forbidden as destroying the rights of 
purchasers under them. The rights of all are equally protected under 
the constitution and by the decision. 

Tn Tomb’s appeal there is quite a judicial “flare up" between the Chief 
Justice and the President of the 8th District. The good natured Chief 
appears to have had his equanimity so far disturbed by the remarks of the 
President below, that in order:to vindicate the doctrine attacked he goes 
so far as to order a judgment in favor of parties who had not appealed or 
otherwise invoked the protection of the Supreme Court. 

We may hereafter bestow a further notice on this interesting volume. 


A TREATISE on the Law of Patents for Useful Inventions in the United 
States of America. By George Ticknor Curtis, Counsellor at Law. 
Boston: Charles C. Little & James Brown. 1849. 


Few subjects to which professional attention is called embarrass law- 
yers more than the law of patents. Many prudent members of the bar 
decline giving opinions of any kind on the law of patents, and none give 
them with much confidence, except the very few who have made this 
branch a peculiar and constant study. 

A good modern book was much needed on this intricate and embar- 
rassed branch of legal learning. And such a book has Mr. Curtis given 
us. It is very evident that this work is indeed “ the fruit of careful stu- 
dy.” The language of the Preface is highly appropriate and just. “I 
have endeavored” says the uuilor “to walk carefully by the light of ad- 
judged cases; and although experience has taught me that the Patent 
Law admits of less reduction to precise rules and axioms than any other 
branch of Jurisprudence, I bave endeavored to indicate the true uses of 
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the judgments and opinions of the Courts. The opinions and decisions 
of Judges in patent causes can rarely be treated strictly as precedents, 
unless they concern the construction of a statute. They are to be regard- 
ed as illustrations of the principles of the law, when applied to a particular 
state of facts; and consequently a precise rule is rarely to be eliminated 
from them, by separation of the principle from the facts te which it has 
been applied, unless it is certainly one of general or universal application.” 

The arrangement of the work is excellent. The preliminary observa- 
tions are sound, scientific and practical, and ‘will repay an attentive con- 
sideration by the general as well as by the legal student. The citation 
of authorities is very copious, and we believe few if any patent cases of 
value have been omitted. The index of the cases cited is made as all 
indexes ahould be, and isa model. 

In an appendix all the United States Statutes are printed at length, and 
also Judge Cranch’s Decisions in cases of appeal from the Commissioner 
of Patents. Both of these are of great practical value and convenience. 

We do not pretend to be very familiar with the law of patents, but a 
mere cursory examination of the plan and execution of this book, has 
satisfied us that we hazard nothing in commending it to our professional 
brethren as a valuable guide and aid among the thorns and brambles that 
hedge about this intricate branch of jurisprudence. 


Tue Generat Laws or Pennsyxivania from the year 1700, to April 
1849, chronologically arranged, with notes and references to all the De- 
cisions of the Supreme Court of Pennsylvania. Giving construction to 
said laws. With a copious and minute Index. Second Edition. Com- 
piled by James Dunlop, of Pittsburgh. Philadelphia: T. & J. W John- 
son, Law Booksellers, No. 197 Chesnut street. 1849. 


The publishers have favored us at an early day with acopy of this new 
and improved edition of the public general laws. The first edition proved 
highly satisfactory to the profession throughout the State, and met the 
want very generally felt of a good, conveniently arranged and well index- 
ed volume of the public acts distributed in the order of time and embraced 
within a comparatively small compass. 

The notes and references have been confined to the decisions and dicta 
of our own Courts, and have been designed to illustrate and elucidate the 
various acts of Assembly. They are brief, carefully stated, copiously ci- 
ted and conveniently printed in a clear type, at the bottom of the page.— 
We have taken some pains to examine these citations and have studied 
one or two acts with the aid of the foot notes, and we heartily thank our 
friend Mr. Dunlop for a great saving of time and labor. 
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The amount of time and toil expended on this book must have been 
enormous. Fourteen hundred pages compactly printed, with foot notes 
and most commendably faithful side margin notes and an index embracing 
some two hundred closely packed pages, demands an amount of labor 
which none but a brother laborer in the same field can fully understand 
or appreciate. Mr. Dunlap deserves the grateful thanks of his profes- 
sional brethren for the satisfactory manner in which he has performed a 
most difficult and irksome task. This edition will unquestionably super- 
cede all other Digests of the Public General Laws, and will be found, as 
it well deserves to be, on the table of every practising lawyer through- 
out the Commonwealth. ‘The typographical execution is unexceptiona- 
ble. We have never seen a book from the Messrs. Johnson’s house 
which deserves warmer commendation in every point of view. 


Pusuic Laws or tue Umtep States or America, passed at the 
Second Session of the Thirtieth Congress: 1848, 1849. Carefully col- 
lated with the originals at Washington. Edited by George Minot, 
Counsellor at Law. To be continued annually. Boston: Charles C. 
Little and James Brown. 1849. 


We have so recently noticed the public acts of the General Govern- 
ment of the session of 1847, 1848, that we need only refer to that notice 
(see 1 Am. Law Jour. 525) for our opinion of the value of this pamphlet, 
which is in every respect like its predecessors, and is indeed intended to 
form part of the same book. ‘The Statutes at large as printed, annotated 
and published by our friends Messrs. Little & Brown of Boston, are of 
immense practical value to the profession, and we doubt not that a ready 
and extended sale will attest the opinion of the Bar throughout the whole 


country. 


Reports or Cases argued and determined in the English Court of Chan- 
cery, with notes and references to both English and American deci- 
sions. By John A. Dunlap, Counsellor-at-Law. Vol. 20. Containing 
the first volume of Younge and Collier’s Reports. Published by Banks, 
Gould & Co., 144 Nassau street, New York: and by Gould, Banks & 
Gould, No. 104 State street, Albany. 


These volumes embrace the period from Michaelmas term 1841, to 
Trinity term 1842, and contain the decision of Vice Chancellor Sir J. L. 
Knight Bruce, during that period of time. The English and American 
notes are numerous and valuable, and the American re-publication is in 
the usual excellent style of the publishers. 
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Rerorts or Cases argued and determined in the Court of Appeals of 
the State of New York, by George F. Comstock, vol. 1. Gould, Banks 
& Gould, 104 State street, Albany: Banks, Gould & Co., 144 Nasaau 
street, New York. 


The first volume of the decisions of the new Court of Appeals of the 
State of New York, has made its appearance. It is well printed, on ex- 
cellent paper, and neatly bound. But, what is of more importance, it is 
full of matter, rich in interest and highly valuable to the profession. The 
first case in the book affirms the doctrine that it is the right and duty of 
a Judge of the Court of Appeals to take part in the determination of 
causes brought up from a subordinate Court of which he was a member, 
and in the decision of which he took part in the Court below. Mr. Jus- 
tice Caron, of the Supreme Court of Illinois, availed himself of this priv- 
ilege to its fullest extent. Not being satisfied with the decision of the 
majority of the Court overruling one of his decisions, he is, we perceive, 
delivering himself of a long dissenting opinion, the first part of which is 
published in the July No. of the “ Western Legal Observer.” Itis * to 
be continued.” We are entirely unable to say when it will be concluded. 


PENNSYLVANIA STATE Reports, containing cases adjudged in the Su- 
preme Court during May term and part of July, 1848. Vol.8. By 
Robert M. Barr, State Reporter. Philadelphia: T. & J. W. Johnson, 
Law booksellers and publishers. 1849. 


This volume contains 555 pages. Although abstracts of most of the 
decisions contained in it have been already given to the profession in the 
American Law Journal, yet it is all important to the careful practitioner 
that he should have access to every decision of the Supreme Court at 
length. The abstracts published in the American Law Jouroal, far in 
advance of the State Reports, are not intended as a substitute for them ; 
but are only to be received as brief notices of what has been decided in 
order to guard the profession against surprise, to give them the earliest 
intelligence, and to enable them to obtain more full reports of cases affect- 
ing the interests of their clients. The 8th volume of Mr. Barr’s reports 
is rich in its contents and of course is entirely indispensible to the profes- 
sion in Pennsylvania. The cases appear to be well reported, and the 
publishers have performed their part in their usual handsome style. 
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{ From the Philadelphia Legal Intelligencer. 


Sprecues or Derenpants’ Counset and the Charge of Judge Bury- 
s1pk, in the case of Hinchman vs. Ritchie, et al. Reported by Oliver 
Dyer and Dennis F. Murphy. 


We have received from Messrs. E. C. & J. Biddle, No. 6 South Fifth 
street, a pamphlet of near two hundred pages, with the above title, pub- 
lished for the purpose of showing ‘‘ more fully than has been done by 
the public press, the grounds upon which the plaintiff was confined in the 
Asylum, why some of the defendants were instrumental in placing him 
there, and why others, particularly those connected with the institution, 
considered his remaining there as long as he did, necessary and proper.” 
The well known character of Messrs. Dyer & Murphy as reporters, is 
sufficient evidence of the correctness of their part of the work. The ty- 
pography is admirable, and reflects great credit upon the publishers. The 
pamphlet is for sale by the booksellers generally. 


Reports or Cases in Law and Equity in the Supreme Court of N. York. 
By Oliver L. Barbour, Counsellor-at-Law. Vol. 3. Published by Gould, 
Banks & Gould, 104 State street, Albany: and by Banks, Gould & 
Co., 144 Nassau street, New York. 1849. 


This volume contains reports of cases decided from May 1848 to July 
1848. Although the Supreme Court is not the highest tribunal in New 
York, the learning of those who preside in it entitles its decisions to the 
most respectful consideration. The volume before us displays the usual 
ability of the Reporter, and the same neatness in the style of the printing 
and binding, which characterizes the preceding volumes. 


Brightly's Digest of the Laws of Pennsylvania, tor 1849, was received 
a considerable time before the pamphlet laws for the same year. The 
late period at which the acts of Assembly are published is a sore evil.— 
Some provision ought to be made for the publication of the laws through- 
out the State as soon as they are enacted, and before they go into opera- 
tion. We see it stated that even among the Sandwich Islanders, a nation 
but recently civilized, a provision is inserted in each statute of a genera] 
nature, that it “shall take effect on the day of its publication in the Poly- 
nesian newspaper.” An example worthy of imitation by the Legislature 
of Pennsylvania. 








